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BENJAMIN BUSCH*
RUTH BADER GINSBURGt

Summary Adjudication: Sweden
In common with practice in civil litigation elsewhere on the European

continent, Swedish procedure provides for brisk adjudication in certain
debt-collection cases. Of special interest, and in marked contrast to the
procedure in France,1 Germany 2 and Italy,3 Swedish procedure also provides a short-cut to adjudication on the merits in civil litigation generally,
when one side evidences overwhelming strength, and the other corresponding weakness.

This comment first describes the "little" main hearing in Sweden, the
analogue of summary judgment in the United States. Next, summary debt
collection proceedings are outlined. Finally, brief mention is made of summary adjudication by execution authorities.
Swift Disposition in Civil Litigation Generally:
The "Little" Main Hearing

The "little" main hearing in Swedish civil procedure resembles in function, the motion for summary judgment in United States procedure. This
short-cut to adjudication on the merits is a feature of the comprehensive
revision reflected in Sweden's current procedural code, passed by the
legislature in 1942, and effective since 1948. 4 Under the former code, civil
litigation in Sweden followed the pattern, familiar on the continent, of
*This series of three notes developed out of the work of the Committee on Comparative
Procedure and Practice of the Comparative Law Division of the Section of International and
Comparative Law. Mr. Busch, Divisional Vice-Chairman, is a member of the firm of Katz &
Sommerich, New York City.
tProfessor of Law, Rutgers Law School (Newark), Chairman, Committee on Comparative Procedure and Practice. The assistance of Judge Anders Bruzelius of Lund, Sweden,
in the preparation of this report is gratefully acknowledged.
'See Herzog, Summary Adjudication: France, infra p.
2
See Kaplan, von Mehren and Schaefer, Phases of German Civil Procedure 1, 71 HARV.
L. REv. 1193, 1261-62 (1958).
3See Perillo, Summary Adjudication: Italy, infra p.
4
For a comprehensive description of civil proceedings in Sweden, see Ginsburg and
Bruzelius, Civil Procedure in Sweden (1965) (hereinafter Ginsburg & Bruzelius). For a
translation of the procedural code (Rut tegangsbalk), see Bruzelius & Ginsburg, Swedish Code
of Judicial Procedure, 15 American Series of Foreign Penal Codes (1968).
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hearings and proof-taking spread over a series of sessions, with written
discussions of the issues or applications for interim orders prepared and
submitted by the litigants in the spaces between court sessions.5 Radically
departing from this pattern, the present code divides the processing of
cases into two distinct stages: preparation and main hearing. 6
A full-scale main hearing is a concentrated, complete trial episode. All
evidence and legal arguments urged as a basis for judgment on the merits,
are presented to the full bench at a single session or, when necessary, a
series of sessions so closely related in time that the triers can proceed to
judgment without delay, and with a clear recollection of the entire presentation. During preparation, cases not amenable to short cut disposition are
shaped for the streamlined trial episode envisioned by the code framers,
while cases which do not require a full-dress main hearing are identified
and adjudicated with appropriate dispatch.
Preparation occurs at one or more meetings between the parties (or their
counsel) and a single judge; it encompasses disposition of threshhold
procedural issues, clarification of disputed issues, excision of irrelevant
matters and identification of the evidence to be offered by each side at the
main hearing. Except in cases which are not amenable to out-of-court
disposition, 7 such as family-law cases, judgment on the merits may be
entered at the preparatory stage as a result of the unexcused failure of a
party to appear at a session, 8 or on the admissions9 or agreement' 0 of the
litigants.
In practice, more often than not, a case is developed at the preparatory
stage to the point at which a full-scale main hearing becomes unnecessary.
Instead, final disposition occurs at a miniature trial session known as a
"little" main hearing. At a "little" main hearing, the judge who supervised
preparation continues to serve as sole presiding and deciding officer. The
hearing is, in effect, an extension of the preparatory -stage. To the extent
that the parties have expressed themselves on the issues in controversy
during preparation, repetition at the "little" main hearing is not required.
Illustrative of the importance of the device, for every case decided in
Sweden's lower courts after a full-scale main hearing, about two are decided at a "little" main hearing.
5
Cf. Kaplan, REFLECTIONS ON THE COMPARISON OF SYSTEMS, 9 BUFF. L. REV. 409
(1960).
60n
preparation and main hearings, see Ginsburg & Bruzelius at 243-81.
7
0n the distinction in Sweden between dispositiv and indispositiv cases, see Ginsburg &
Bruzelius at 139.
8
0n default judgment, see Ginsburg & Bruzelius at 254-56.
9
0n consent judgment, see Ginsburg & Bruzelius at 256.
10
0n judgment pursuant to settlement, see Ginsburg & Bruzelius at 253.
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Indicative of successful experience with this summary-adjudication measure, a recent amendment to Sweden's procedural code extends the possibility of holding "little" main hearings. The amendment, which has an
effective date of January 1, 1971, introduces a new term to describe the
procedure - "inain hearing in simplified form." It renders the procedure
available not only as under the presently effective provision, "in immediate
conjunction with the preparation," but also within fifteen days of the
conclusion of preparation, provided that the parties consent and that the
judge who presided at preparation conducts the main hearing."' The provision for a "little" main hearing within fifteen days of the conclusion of
preparation, makes possible summary adjudication which could not occur
at the preparatory session itself because, for example, disposition requires
the testimony of a witness who is not present at the preparatory session, or
of a party who is represented at preparation by counsel but has not
appeared at the session in person.
A "little" main hearing in lieu of a trial before the full court is never
mandatory. It is used, in the discretion of the presiding judge, when
substantial agreement has been reached between the parties during preparation, or when the relevant factual and legal issues appear to the judge to
be sharply defined and readily resolved.' 2 Thus, the scope of this rapid
remedy is somewhat broader than that of the summary-judgment remedy in
the United States. There may be a "genuine issue of fact" to resolve, but if
3
the evidence for one side is overwhelmingly strong, no jury trial right'
impedes swift disposition by the Swedish judge who has supervised the
development of the case since its inception. On the other hand, if the
controversy involves a controlling, but unsettled question of law, adjudication as an appendage of preparation will not be attempted. In this situation,
the main hearing will be handled as an independent episode before a full
bench.
"The amendment provides for a main hearing in simplified form on consent of the parties
"in immediate conjunction with the preparation or, provided that the same judge presides,
within fifteen days of the date of the conclusion of oral preparation. Whether or not the parties
consent, a main hearing in simplified form may be held in immediate conjunction with the
preparation if the appropriate resolution of the controversy appears plain to the court."
Code of Judicial Procedure 42:20(2).
Swedish
12
Absent consent of the parties, the judge may direct a "little" main hearing "in immediate conjunction with the preparation," i.e., at the preparatory session itself. However, a
"little" main hearing within fifteen days of the conclusion of preparation may be held only on
consent
of the parties. See note I I supra.
3
M
Although Sweden does not have a jury system, a panel of lay judges known as the
naimnd has a significant role in judicial proceedings. See Ginsburg, The Jury and the Namnd:
Some Observations on the Control of Lay Triers in Civil Proceedings in the United States
and Sweden, 48 CORNELL L. Q. 253 (1963).
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Summary Collection Proceedings
Two special proceedings, 14 both regulated by the same statute, provide
for summary enforcement of certain claims for payment of a definite sum of
money. The first, lagsokning (documentary process), is available for (1)
collection of matured debts evidenced by written instruments such as
.commercial paper and written leases, and (2) realization upon real property, vessel and aircraft mortgages when the secured debt is in default. The
second, betalningsforelaggande (dunning process), may be invoked for
collection of a sum certain when the claim is not based upon a written
instrument and does not relate to liability for damages. Lagsokning originated in the middle ages when a creditor possessing a promissory note
clearly evidencing a matured debt could obtain a royal order fir execution
without resorting to judicial process. Betalningsforelaggande, borrowed
from the German practice (Mahnverfahren), was introduced in Sweden in
1907. Applications in both lagsokning and betalningsforelaggande are
processed and determined by a single judge. Party.appellations reflect the
character of the proceedings. The plaintiff is called the creditor, and the
defendant, the debtor.
Lags6kning commences upon written application to the court for an
order directing the debtor to pay a stated amount. If the claim does not
qualify for collection via lagsokning, the application is dismissed forthwith
without prejudice to the commencement of an ordinary civil action to
enforce the alleged debt. If the statutory requirements for this form of
summary relief are satisfied, the court arranges for service of the application upon the debtor, 15 together with a direction to. respond in writing
within a specified time, generally one week, on penalty of disposition by
default. If the debtor presents specified responses, a case initiated by
lagsokning application must be set down for adjudication in the ordinary
course. These responses are (1) denial of the genuineness of the instrument
of indebtedness, (2) allegation of duress or deceit on the part of the
creditor, (3) assertion of a defense relating to a reciprocal obligation undertaken by the creditor, and (4) submission of documentary proof of any
other relevant defense.
A set-off claim may be entertained in the summary proceeding only if
amenable to collection through lagsokning, and even then, only defen14See Ginsburg & Bruzelius at 352- 56.
15 1n Sweden, the court generally attends to service of documents emanating from the
litigants as well as orders and notices issued by the court itself. On service generally, see
Ginsburg & Bruzelius at 230-36. In summary-debt collection proceedings, the creditor may
effect service himself if he so desires.
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sively. Counterclaims and defenses other than those just enumerated are
not admissible in the summary proceeding, although they may provide the
foundation for a petition for reopening of the lagsokning order and adjudi16
cation de novo as an ordinary action.
Determination of a lags6kning application is based exclusively on the
parties' written submissions; oral testimony is not entertained. If the debtor
does not present cause for conversion of the proceedings to an ordinary
civil action, the court issues an order directing payment by the debtor, or
declaring the obligation payable out of the mortgaged property.
Betalningsforeldggandeprovides an expeditious remedy when a simple
debt obligation is uncontested, but a court order is needed to compel
payment. The applicant must specify "clearly and completely" either in his
application or through an annexed bill of account, the basis of his claim and
the time of its maturity. Dismissal of the application on the ground that the
claim is not amenable to summary enforcement does not affect the creditor's right to commence an action for payment in the ordinary course. If
summary relief is found appropriate, the court attends to service of the
application on the debtor 17. and directs him to inform the court of his
opposition within a specified time, generally one week, on pain of enforcement of the claim.
If timely notice of opposition is presented, summary adjudication is not
permitted; in betalningsforeliggande,the court may not examine the merits of the opposition. However, on request of the creditor, an opposed
application will be retained for adjudication as an ordinary action. Absent
such a request, the proceeding terminates. If notice of opposition is not
presented in the prescribed time, the court issues a declaration authorizing
enforcement forthwith. If opposition is partial, a declaration may issue
authorizing immediate enforcement as to the uncontested portion.
Final orders in lagsokning and betalningsfOrelaggandehave substan-

tially the same effect as default judgments.' In lagsbkning, a reopening
petition may be presented within one month of service of the order granting
summary relief; in betalningsforeliggande,the time for reopening is one
month after execution of the court order, or voluntary payment by the
debtor with reservation of the right to oppose the validity of the claim.
Upon presentation of a timely application for reopening, the court must
accept the case for de novo consideration as an ordinary civil action.
16 See text following note 18 supra.
"7See note 15 supra.
'See note 8 supra.
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Summary Proceedings Before Execution Authorities

Summary adjudication by execution authorities 19 has been part of the'
Swedish legal system since the seventeenth century. The summary collection proceedings just described, lags'kning and betalningsfOrelidggande,

were administered by the execution authorities until 1937. Although these
remedies have been transferred to the province of the courts, the execution
authorities retain jurisdiction to render decisions, enforceable in the same
manner as judicial judgments, in claims for eviction 20 and for the restoration of possession disturbed through self-help. 21 Moreover, case law has
extended the scope of the execution authorities' summary adjudication
powers to cover most situations in which, upon judicial hearing, a perfor-

mance judgment 22 could be entered for specific relief, i.e., relief involving
something other than the payment of money. In addition, provisional remedies may be granted by execution authorities both before and after the

23
commencement of litigation in court.
As distinguished from ordinary court proceedings, summary proceedings
before execution authorities are entirely written. Relief will not be granted

unless the applicant establishes by his petition and annexed documents that
he is clearly entitled to the claimed remedy; conversely, the adverse party
will succeed in effecting rejection of the application if his answering papers
raise a substantial doubt as to the propriety of summary adjudication, even

if the proof submitted, viewed in its entirety, preponderates in favor of the
applicant. Whether the execution authority grants or denies summary re-

lief, judicial examination of the merits of the controversy may be obtained
upon commencement of an ordinary action in the appropriate lower court.

19 0n the execution authorities, see Ginsburg & Bruzelius at 377-80. The functions of
the execution authorities, principally to enforce judgments and arbitration awards, are defined
in the Code of Execution (Utsokningslag). In addition to court judgments and arbitration
awards, certain other documents have the character of "execution titles" in Sweden, for
example, a formal written acknowledgment of a support obligation. Any "execution title" may
be presented
directly to the execution authorities for enforcement.
20
Such claims are normally grounded upon non-payment of rent or failure to vacate upon
expiration
of the term specified in the lease.
21
1f the applicant shows that his adversary used self-help, for example, to close off a right
of way customarily used by the applicant, summary relief will be granted without regard to the
strength of the adversary's claim, unless it is clear from the application itself that the applicant
cannot prevail on the merits.
22
0n the Swedish distinction between performance and declaratory judgments, see
Ginsburg & Bruzelius at 140.
23See Ginsburg & Bruzelius at 219- 26.
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